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AnY person aggrieved bY this Order-in-Appeal may file an appeal to the appropriate
authority in the following wa

NatignalMmira Bi;aFAm;;ml/Q7
in the cases where one of the issues involved relates to place of supply as per Section(i)

(ii)

109(5) of CGST Act, 2017.

State Bench oni;mm;ianmmii=
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 1:LO

of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.
©3l=mnlecmfore Appellate Tribunal IT
after paying –

(i) Full amount of Tax, interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/ accepted by the appellant; and
A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.a TJmil ;Tof Difnmma5BIiia

03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.
a-MVTf©qr+ BRit #q7qnqTr+F# IBq SF+tVPff

fbTPbf +qT@www.obie.gov.inst jy THt {I
For elaborate, detailed and latest provisions relating to filing of appea
authority, the appellant may refer to the websitewww.obie.gov.in.
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F.NO. GAPPL/ADC/GSTP/3470-3471/2023-Appeal

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. Reigx1 Food Beverages Pvt. Ltd., opp. Raj Metals 1 Maha Gujarat

industrial Estate 44A/45A> Moriya, Taluka - Sanand Ahmedabad Gujarat-

3822131 (GSTiN 24AAICR9 120RIZT) (hereinafter referred to as “the appellant-

ljp and Shri Viral Bipinbhai Palan, Director of M/s Reign Food Beverages Pvt.

Ltd. (hereinafter referred to as “the appellant-2’) have filed appeals against

Order-In-Original No. 12/ AC/D/2023-24/FRC dated 31.07.2023 (hereinafter

referred to as the “impugned order” ) passed by the Deputy C:omnIissioner, CGST

& C.Ex., Division-IV, Ahmedabad-North Commissionerate (hereinafter referred to

as the “ adjudicating authority”) .

2. Facts of the case in brief, are that the appellant- 1 is engaged in

manufacturing and supplying Carbonated Beverages, Aerated Drinks, Flavored

Drinks etc., classifying under HSN 2202, 22029920 & 22029090. On the basis

of intelligence to the effect that the Noticee has been supplying their products

without proper discharging GST by way wrong classification of their products

under HSN 22029020 since July 2017, the investigation was initiated by the

Directorate General of Goods & Servic.e Tax Intelligence, Surat Zonal Unit on

;29.12.2019. It appeared that the Noticee has been wrongly classifring their
'oducts such as 'Sosyo Mixed Fruit’, Masala Jeera Kashmira’ and 'Jeera

ireme’ under chapter sub-head 22029920 and wrongly paying CGST@ 12%

ld SGST@ 12%. Their products have been classifiable under Chapter Sub-head

22021010 as “Aerated Waters” and liable to tax CGST @ 14% & SGST @ 14%

and Cess @ 12%. Therefore, the Appellant- 1 appeared liable to pay differentIal

tax of CIGST of Rs.25,47,608/-, SGST of Rs. 25,47,608/- and Cess of
Rs.38,21,413/-.

+

Therefore a show cause Notice was issued to the appellants asking them as to
why:

“(i) The Products 'Sosyo Mixed Fruit’, 'Masala Jeera Kashmira’ and ’Jeerd{treme’
manufactured artci supplied by the NofIeee should not be ctcrssifted cn 'Aer(.lted
Waters’ under Tariff Item 220210tO instead of *Fruit Juice bas&d drinks' IIn,der
Tariff Item 22029020 or 22029920;

@> CGST of Rs. 25947,608/- arId SGST of Rs. 25,47,608/- should not be
(ieman(led tmcier Section 74(1) of the CGST Act, 2017 and SC,ST Act 2017;

(ai) Compensation cess of Rs. 38,21,413/- should not be demanded under Section
74(1) of the C(}ST Act, 2017 and SGST Act, 2017 along ujjth interest under Seed,on
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F.NO.GAPPL/ADC/GSTP/3470-3471/2023-Appeal

50 of the CGST Act, 20172 read with Section ! !(!) artcZ i 1(2)of the Goods and
Se'aaces Tm ( Compensation to States) _4c£, 2017;

(iv} Penalty under Sect;,on 74(1) and Section 122 oy-the CGST Act, 2017 shoutci not
be imposed upon them on taxamotmt shown at (ii) and W) above;

10. Shri Viral Bip tab ttai Palan, Director of M/s Reign Foods & Beverages pvt. Ltd.,
has also been called upon as to why penalty under Section 137 of the CGST
Act 12017 read with Section 74 and Section 122 of the CGST Act, 2017 read with
provision under SGST and IGST Act, 2017 and Section iI(!) and 11(2) of the
Goods and Seruices Tax (Compensadon to States) Act, 2017, should not be
imposed for mis-classifying the goods with intent to evade GST.”

3. The adjudicating authority vide the impugned order, ordered as under:

(i) “I co'ajurn the products 'Sosyo Mixed Fruit’, Masala Jeera Kasttmira’ and ’Jeem
Xtreme’ mclnufachrre(i arId supplied by the Noticee as 'Ae'rated Waters’ and
classify the same trader Tariff Item 2202 IOI 0;

(ii) i con8rm and order to recouer CGST of Rs.25,47,608/ - and S(}ST of
Rs.25>471608/ - u,nMr Section 74(1) of the CGST Act, 2017 und_ SGm Act, 2017;

(iii) ! co-a$rat and order to recover Compensati(ya cess oj'= Rs.38,21,413/- under
Se(.,ti,on 74(i) of the cc,ST Acl 2017 ct7zcZ SGsr Acl, 2017 along with interest under
Sec.{{on 50 of the cc,ST Ac£2 2017 read with Section 11(1) a7rcZ 11(2)of the Goods
and Services Tax (Conpensaao-a to States) Act, 2017;

(iV) 1 confmrn
read tvith

mpensallion

lose penalty Of Rs. 89,16,629/-
38,21 ,41

2534.79608/- plUS Cess amount Of R
Section 122 of the CGST/ S
of the GoocZs and Seruices

and order to recover interest u7tcier Section. 5G of the CGST Act 20:17

Se.a 11(1) a.'rtd 11 (2) of the Goods and Seruices Tax (CompenscMc)n to
Act, 2017 read uiet Section 11(1) cmd 11(2J of the Goods cz7zci SeFvices Tax

t, Stat,,) A,t, 2017 on tax amount at (ii) a"d (iii) abo”e;

R,. 25,47,608/. SGST of
3/] t£ncZer Section’ 74(1) and

A't) 201 / read wah Section !1(1) arId 11(2)

Tax. ( Compensadon to States) Act, 201 7 on tax amount

at (a) arId (iii) above;

(Vi) ! impose a penalty of Rs. 10)00)000/- upon the Director Sha V{raZ BipirLbhat
PaZan urtcZer Section 137 of the CGST Act, 201 Z”

4. Being aggrieved with the impugned order9 the appellant- 1 preferred appeal
on the following grounds:

IT: +== =e:n;es ;;Ii f: :obi ::: ;}:;It;};;/:1:}h:lZ:: c:i: ::::e d)
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F.NO.GAPPL/ADC/GSTP/3470-347r/2023-Appeal

> The sales wise report of the relevant period indicating the sales of FIuit
drLrLks

> FSSAI cert@cates issued toAppetbn,t as manufacturer of FTuit puIp OFtuil
iuice based €irinTcs.

> The copy of the letter dated 14.3.2020 is enclosed as Amle:cure-12
> in this -regard, it is subwdtte(i that it is a settled pdndple of ian; that th:eq

show cat:se notice is the fours(i(leon of anY proceeding and the same should
be Issued aBer due consideration of ali the relevant facts and_ documents
However, in the present case, even QPr the Appellant sutxnitted uanozzs
d,ocmme7tts/submssions i7LctUding the documents listed at pafagFaptt aboz/e

to substa.7t6ate th fact that all tha Fruit drinks manufactured cz7zc2 supplied
by it contain the requisite amount of raItt content dtlrPng the irwestigaR07t
;roceedings, the same hgve not been appreciated while issuing the SCN bY
the Department.

> The f07mot number, or formol titraaon, measures the total amino it IS
sub;aaed that in the test reports of RFLy Ghcmiabad it is mentioned that the
method used, for determirang the fruit juice content in the samples was the
method prescdl3ed in Clause 2.11 of the FSSAI Mutual of Methods of
Analysis of Foods (Fruits and Vegetables), 2016 here&lager referred to as
th “FSSAI Manual 2016”}. However, none of the test reports mention the
formot number of the driracs as determined by the LaboratorY even gRe-r the
-same being the soze Laterion to determine the fruit content as provided
under the said Wtam£al.

> add (NH2_R_COO}{) cortcentrati.on' arId is the basic parameter measured to
d,eterrn&te quanattl of the fruit juice in a particular drink unMr Clause 2.11
of the FSSAI Manual 2016. The test reports merely provide that there is nil
fruit juice content without even providing the formol number determined by
the said ’Labs, butach is the juncRon of tb qpantity of Mit Mice.

> it i.s submitted that the test reports of CRCL, New Delhi and RFL, Ghaziabad
have been provided to them on’Ly with the present SCN which was received
by the Appeaa-n,t on 28.10.2020. It is submitted that the test reports were
shown to Shri Viral Bipinbhai Palan Hajood on 19.03.2020, however the
same were never provided to the Appellant tm the receipt of the present SCH
for analyzing the same and proceeciing for a re-test.

> in this regard, it is submitted that since the seaZ of the samples were broken
on the date of testing, the test results should have been immediately
commu7ricctted to the Appellant to afford it a chance of request of retesting
the samples. }iotvever, since the results were commuTticated to the
Appellant only after eight (8) to nine {9) months from the date of testing, the
sajd reports cannot be relied upon for the determination of the classifIcation
of the Fruit drinks supplied by the Appellant as the Fruit Drinks become
subject to deterioration as soon as the seat of the samples are broken, the
same being perishable in nature.

> it is further submitted that obseruations made in the test reports of both
REL, Ghaziabad and CRCL, New Delhi are verbatim similar which may
suggest that the Laboratories have been tutored to provide the same.
It is further stated that the panchanama (iratun on t-he date of (irau>1 of
samples at the premises of the Appellant as well as the SCN at paragraph
3.3 provide that 4 samples each of all the three drinks were (irauln from the
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premises of the Appellant on 29,12.2021. One sample was given to the
Appellant. A copy of the ParLCh'rtama is enclosed as RU!)-Z to .the SC*IN-.

> However, the test rep07qs of CRC'L, Neto Delhi enclosed as ROD_IV to the
SCN provicie that 3 samples each of the clrbakis Sosyo !Wixeci Fruit and yeera.

Xtreme were tested at the said laboratory, i.e. CRC:L, New Delhi. Pu,Kher,
the test reports of REL, Ghaziabad enclosed as ROD-V of the SCN orovkie
that I sample of eactt drUIk was tested at the said laboratory .

> if the above were tale, the Appetlunt would not have been tejt uRth arty
samples of the ci7inks Sosyo Mixed Fruit and Jeera Xtreme after bivblg 3
samples to CRCL, New Delhi as only four sam}Res were drawn out tohich
one was hancieci over to the Appellant

> The at>ot/e facts clearly illustrate the coalacting facts in the reF>oNs, which
jurttter indicate that the reports have been made with the soZe {rLtent to cast
the liatXRtu on the Appellant. Further, as submitted above, the said test
reports are the sole basis for the Depmtmeya to allege that the Appellant has
misclassiyieci its Fruit drinks. Thus, ptactng reliance on the reports for
passing the order would be incorrect.

> Since it is not clear whether the number of samrp tes mentioned on the test
reports were actually tested at the said' laboratories as the total of all the
test reports leads to a mathematical inconsistency, the said reports cannot
be relied upon to allege any misclassi$cation on the part of the Appellant

> it is further subrnitteci that the Appellant was handed over two seated
bottles on 29.12.2019 which were thereafter forwanieci by the Appellant for
test{rLg of the fruit juice content in them. However, as mentioned in the
PancharLama dated 29.12.2019 as well as paragraph 3.3, only four
samples were drawn by the Department. in vievJ of the said facts, there
being three samples at the disposal of CRCL, Delhi and one sample at the
disposal of mI,I Ghcuiaba(i for testtng the fruit juice content tn them is a
logical inconsistency and is not possible. in View Of the at70z'’eJ it becomes
czea,r thaI {he test reF)oH,s of CRCL, New Delhi and RFL, Ghaziabad hat?e

va,hou,s logical inconsistencies and it is submitted thai the same cannot be
reb,ed, upon for the determination of the Putt juice content tn the Fruit drinks

by the Appellart; .

lvah M test reports of RELy Ghaziabad as RUD-V tO
Direct07-9 Directorate General of Goods and Service

referred to as “Ld. Deputy Director”) dated
meraion.ed that }tFL2 Ghaziabad received the

to RFB_03 from D(, c,i vide letter No. DGGI/ SZU/ Gr-

04/ 12/ (04)33/ 2019 dated 29. 1 1.2019.
> in this regard! it is submitted that4h9 samples of the Pratt <idnks tue:e

d,Tauin frim the premises of the App£Uan,t C)laY on 29' !2'20}?' Thin'. ftLey

:::=;;ze- 'couzd ne;er have been gbe-rI on 29.11.2019. Further, it is subnaUFd_
I;if;it is maKer of sen,ou.s d,u,bt u,t,eth,' DC,(,1 a'tuatty ''''t the samples
';;u;;'}r==the ;remises of the Appellant to RFi„ Ghaziabad and tuPLef PIer

the test reports dated 23.01.2020 of RFL Ghaziabad 7etate to saWtes

Cert@cafes of CLnatySiS Form A of regu

supplied
RFL’s letter (enclosed

the SCIV) to the Ld. Deputy
Surat (hereinafterTaxlntetligt

been24.02.2020, it
sa7rroles REB-01
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F.NO. GAPPL/ADC/GSTP/3470-3471/2023-Appeal '

Standards (Laboratory & Sample Analysis) Regulations] Nos. 21/ Jan/ 20-
Gujy 22/ Jan/20- buj and 23/ Jan/20-Guj appended to the test reports oy’

RFI,, Ghcuiabacl enclosed tuith the test reports of RFL, Ghaziabad which
provide that the samples were received on 03.01.2020 v&ie letter bearing
reference No. DGGI/SZU/Gr-04/ 12/(04)33/2019 dated 29.12.2019. This
clearly shows t he unscrupulous manner in which the test reports have been
issued with the sole aim to cast the liability on the Appellant .

Further, it is submitted that the CertifIcates of Analysis provide that the
samples were tested between 06.01.2020 and 22.Ol.2020. However,
paragraph 3.6 of the SCN provides that the test results were shared with
the DGGI offIcials only on 24.02.2020 vicie letter begring F. No. C.01-27/20-
RFL/ 174 dated 24.Q2.2020, i.e., after a deLay of one montY\from the date of
testing.
Such a delay of commuracating the test results in respect of perishable
goods such as fruit juice based drinks is dtrectty against Clause 142 of the
Manual of Revenue Laboratories under the Central Board of Excise and
Customs (hereinafter referred to .as the “CRCL Manual”), wherein it has
been prescribed that the remnant samples should be curejuljy preserueci till
such time the analytical report jurnished by the Chemical Examiner is
aCcepted by the owners (manufacturers) who may be advise(i to ask for a
retest within one month if they propose to question the results of analysis.
The AppeFLant was shown the copy of the test result after one month from
the date of analysis. Hence, the Appellant was left with no opportunity to
demand for a retest even if the test results would hat;e been communicated
on the same day of receipt of the same by DGGI.
Moreover, it is subVLitted that all the reports of CRCL, New Delhi mention (at
Note 4 of the test reports) that the samples were tested at RFL, Ghaziabad.
The said Note clearly implies that the samples were not tested at CRCL)
New Delhi, and should not be counted as anottwr report separate from the
test reports of RFL, Ghaziabad. It is reiterated that 3 samples of tIVO Fruit
ddrtTv were given only to CRCL for testing and none to RFL as fourth one
was tIan<led to Appellant.
The Tests' reports state that the samples were received on 02.01.2020,
whereas the test reports of REL, Ghaziabad are issued on 23.01.2020,
which is again directly contradictoiu to the disclaimer made at Note 4 of the
said repoTts as if the same ive-re fIrst tested at RFL, Ghaziabad and then
sent to CRCL, New Delhi, the date of receipt for CRCL, New Delhi should,
have been a date post 23.01.2020.
1.5. The purpose of sending the samples to tIVO laboratories to obtain a
second opinion regarding the fruit juice content in the Fruit drinks supplied
bY the Appellant has failed as both the tests for the three Fruit drinks have
been conducted by RFL, Ghaziabad.
Thus, it is submitted that on account of the prima facie irregularities in the
rep07ts, the same cannot be held 'to be conclusive for determi7u.lu,on of fruit
content in the Fruit cirinks manufactured and suppaed by the Appeaant
As stated qt)or;e, the Appellant forwarded the sealed samples handed over
to it at the time of (iraujaI of samples by the D(,(,1 OfICiO.k on 29.12.2019
were fonuarded to Bee PhaTmo Labs Pvt. Ltd., Hatkest\ Rd, HatIs:esh Udhog
Nagar, Mira Road, Mira Bhayan(lat, Maharashtra 401107 (tereina$,er

>

>

>

>eR
14(

c+ Q.

\{}

>

>

>

>

6



F.NO. GAPPL/ADC/GSTP/3470-3471/2023-Appeal

referred to as “Bee Pharmo Lab”) vtie its letter dated 24.02.2021 for
cietewni'rang the fruit juice content in them.

> Ttwreafter, the Appellant has received the test repoas dated 04.03.2021
from Bee Pttarrno Lab which clearly provide that the fruit juice corttertt irt th
said samples is more than 10%. Tb testing method adopted by the Bee
Pharmo Lab has also menti(yaed as the method prescribed hl the FSSAI
IV[anuat, 2016. .

> it is @rther submiUed that the % of fruit juice as per the test reporis is in
conforrdty uROt the quantity of fruit juice purE}\ctsed pant M/ s. sc>sHO

Hajo07i. A detailed zvorking oF the same is enclosed..

> it is pertinent to mention that the Appellant has been regularly procuring
fruit juice from M/s. Sosyo Fiajoo’d. The quantturt of the fruit juice so
procured matches uRttt consumption of the fruit juice used h in.anuya,carring
the fruit drinks.

> The Id. Adjudicating Authority in Para 19 - page 2 1 of the Order in Oiig bIaI
relying upon the test reports of RFE, G}wziczt>ad. and CRCL, Delhi stated
that, "the test reports of samples drawn of their products clearly indicate no
£mesertce of fruit juice” . Your honour the id. A(ijuc%cattag Aut}lorRy cnci not
took into co'asideratio'n the test reports of other laboratories viz. M/s Bee
Pharmo Labs Pvt. Ltd & LTte_ba Analytical Laboratories. Further, no other
yinchngs has been given contrary to the other d,ocume-atary evidences
submitted by the Appellant.
Your honour it is well-settled law that the test re7)oNs are not corLClttsive

evidence. Thus, based on test report of RFL, Gttwiabo_(i and CRCL, Delhi the
allegation cannot be proved.
It is subrnit£eci that the Appeaunt has chtigentty maintained records 'of
procurement and usage of fruit juice for the pug)ose of using the same in
mctmrfactt£ring the Fruit ({rknks, such as the stock register, iau;ard and
outboard register for fruit juice, day-wise consumpdon of fruit juice and
purchase invoices. It is subatREed that the said documents clearly provide
that the Appellant procured a substantial amount OJ-faRt juice for using the
same in manufacturing the Fruit Drinks.
In this regard, it is pe7tinent to mention the Fruit drinks are being sold anti
purchased as CL dan.k based on a y'ruit juice. Thus, the comme7cht kierttity of
-the Fru# d,dMu is that of a ci7ink with fruit content in it. Int}as regard, it is
BIther submitted that in the beverage industry, vadqus kinds of aerate(i
beuerages -exist_ Plain aerated water known as soda, Carbonate(i beverage
with no fruit juice, Carbonated beverage u;ith Bute juice etc'

> your honour wta a.pprecictte thai at the time of search on stock of
29.12.2019 goods lying in the factory premises must have been vertBed bY
the visiting ofBeer and avazable stock must have been compared with the
book bazaar;-as The OBIce'rs azso visited the god'own of [fte Appellant There
is no mentioned ofa'ay no discxepancY found in the stock in the Panch7tama
dI. 29.12.2019 tw @It pulp and fruit juice concentrates purchased bY the

AppeUant was used in the manufacturing of f'Hit cW'tks' TtteTe .IS no

3:it::L=aIn::o==yi= IT, frEt ,PJfJirTJ:LILiITa:=:;=IUi::tiTIE-
based drirL}cs.

I ,?,
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F.NO. GAPPL/ADC/GSTP/3470-3471/2023-Appeal

Fu,th,,) th, App,tta.„,t ha, at,, a„ait,d ITC on the basis of im'Qices Qf fruit

pulp/ and fruit juice concentrates. The Investigadng Of$cers did not raise
-haLLaaonl in th:e el@DIe of iTC. There is no demand of reversal of ITC so
iAea by the Appeiara inthe show ca,use notice, that itself means that the
DepaTtme„t has accepted the fact that fruit pulP/ and fruit
c07tce7ttrates has been used by the Appellant for the purpose
man,ufa,during of fruit-base(i(irtnks.
in Vi£bU Of the legal pOStBony entire demand proposed iS without @rischctiOn_
in as much as the period covered by the notice was in respect of a period
that was tmter{or to d,ate on which the samples were taken by D(3GI,

Therefore, rectassi$catiort of the fruit ddnks on account of results of test
report was established by the departm,eat onIY for the peFiod post
ujjthcirawciI of samples. Even if the report of CECL in respect of goods of
particular batch is considered to be correct, it cannot be applied :for the
goods or past batches for which the department does not have anY etA(ience
;o prove the goods to be same as found for which samples were (irau>n.
Therefor-ey the demand of GST denying the goods or batches other than the
batches from which samples were drawn to be Fruit Mice-based drinlcs is
not sustainable.

JUIce

of

your honour in the ntcater of M/ s. Sosyo Hajood Beverages Pvt. Ltd, the id.
Adjudic€.ain,g Authority dropped th demand of Gsr for all prior batches for
which samples were not available vide O/O No. 34/ADJ-GST/ADDI'-
S/ 2023-24 dt. 21.09.2023.
It is submitted that the demand of interest under Section 50 of the CGST Act
read with Section 20 of the IGST Act, Section 50 of the Gujarat State GST

Act and Section ii of the Compensation (Jess Act is not sustainable since
the Appellant has not contravened any of the provisions of the Act and
Rules made thereunder.

T& Appellant further submits that there areamtmber of judgments wherein
Hon’ble Tribunal has held that if there is difference of opinion about
classijtcaaon between the importer and department, penalty is not
{rnposabte. The Appellant places reliance upon the case of Baltar Agrochem
& Feeds pvt. Ltd vs. Commissioner of C. Ex., Pune, 2012 (277) E.L.T. 382
(Tri- MUm).
Thus, it is humbly submitted that the present case also involves
ctassijlcation of fruit (larks under the relevant tafiff entry, therefore no

imposabte upon the Appellant and the same is liable to be

>

penalty is
dropped.

Further, Appellant-2 has filed the appeal on the following grounds:

“A penalty of Rs. 10,00,000/- has been confIrmed against the Appellant under
section 137 of the CGST Act, 2017 read with section 74 and section 122 of the
CGST Act (Para 7.0 of the SCN) on the ground that the appellant played a key role
in supply of the fruit (idnks by M/ s Reign Food Beverages Private Limited by way
of aidingl abetting and concerning himself with the offence commit£e(i by the
c07npa7Ly cls he chd not ensure the correct classifIcation of the fruit drinks butttl the
intention to evaciet\igtter payment of tax.

8



F.NO.GAPPL/ADC/GSTP/3470-3471/2023-Appeal

in this regard it is subaatted that the penalty imposed' on the appellant under
Section 137 of the GGST Act1 2017 is not legally sustainable. in this regard,
reliance is placed on the decision oy' the }{on’bk Supreme
Court in Amrdt Foods a Commissioner,2005 (490) ELT 433 (SC)

It is submitted that the present case is not tha{ of non-paywtera of tax on the
part of the Appellant, but that of aiopttng a <t,£fera'a classWcation ttlat was is
construed to be correct by the Departrnent. It is submU£e(i ttlat even if any
additional tax burden was imposed on the Fruit Drinks manufactured by the
Appellant, the same u?out(i be borne by the consumers of the Appellant and not the
Appellant itself. Thus, the Appellant had no intend.on to change the
classijication in order to pay lesser tax. It is ju-r-ther submitted that M/s Reign
Food Beverages PrIvate Limited has mata'tai-ned detailed records of
procurement and consumption of fruit juice as aZso other capital goods Mce the
deep freeze refrigerators to store the fruit juice procured 'by it. The company has
$led all the returns in a timely fashion and there is not'7:ntention to evade tax.
Thus, Section 74 of the CGST Act is also not irnposabte in the present case as it is
submitted that M/ s Reign Food Beverages Private Limated has paid all the fax:

applicable on the manufacture and supply of the fruit drinks and the £xese'at case
is not one of sttoll payment or non-payment of tac. it is further stated that the
a,ppe-RanI hls not engaged in any Ruud„ulent activities and has provided as the
reteva7at©orrrLation and doctme-nb to the depurtme’at as and uihenrequbed.”

PERSONAL }IBAR ING:

5. Personal hearing in this case was held on 19.12.2023. Shri Anish Goyal,

Chartered Account&at appeared in person, on behalf of the ' Appellants as

authorized representative. He submitted that the case is regarding classification

of Fruit Based Drinks. The test report relied upon by the Departrnen_t has not

given to thern9 as per Department’s instructions in this regmd. The scone

been given along with SCN i.e. after 9 months.

Further J they have purchased fruit concentrate as per Food SafetY and

Standal.ds Authority. of india. (FSSA!) requirernen_t for Food based drinks also

submitted the test report by National Accreditation Board for Testing and

Calibration Laboratories (NABL) approved Labs-

He further9 submitted that in the identical cases booked .bY D(IG I have

been dropped by the respective authorities. He further reiterated dIe written
submissions and requested to drop the proceedings. CoPY of OIA in case of M/s

HNB Foods have been submitted during P'H'

6 DISCUSSION AND FiNDINGS:-

6. 1 1 have carefully gone through the facts of the case mld the submlsslons

ma_de by th, App,nant_ 1 and App,Ua„t-2 md and that ale Appellant- 1 is maInIY
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contesting with ciassincation of fruit based drinks and that the test reports

reHed upon by the Department have been gjven oniy along with SC:N i.e. after 9

months. They have classified the disputed goods under correct head and

therefore paid the tax correctly and no penalty is imposable. Appellant-2 is

mainly contesting with the penalty imposed upon him under Section 137 of the
CGST Act, 2017 read with Section 74 & Section 122 of the CGST/GGST Act,

2017 and read with section 11(1) and I1(2) of GST (Compensation to States)

Act,2017 for misclassi&ing the goods of the Appellant- 1 to evade payment of

GST. As the issue involved is arising out of the same Order-in-Original, I am

taking up both the appeals together for deciding the issues.

6.2 So the issue to be decided in the present appeal is:

Whether the impugned order passed by the adjudicating authority is
proper or otherwise?

6.3. At the foremost, I observed that in the instant case the “impugned order” is

of dated 31-07-2023 and the present appeals are filed on 19.10.2023. As per

Section 107(1) of the CGST Act, 2017, the appeals are required to be filed within

three months time limit. Therefore, 1 End that the present appeals me filed

\within normal period prescribed under Section 107(1) of the CGST Act, 2017.

.ccordingly, I am proceeding to decide the case.

'.4 1 observe that the appellant- 1 has been manufacturing and supplying

“carbonated Beverages, Aerated Drinks, Flavoured Drinks etc. classif}ring under

HSN 2202, 22029920 & 22029090. The appellant-1 has classified their
products, i.e. 'Sosyo Mixed Fruit’ tMasala Jeera Kashmir# and 'Jeeraextreme’

under tariff itern 22029920 uld paying GST @ 12%. However on verHication by

the DGGI, it was found that as per the food safety and standards Authority of

India (FSSAI) the necessary condition required to be fuLfilled to classi& the

products under HSN 22029020/22029920, that the Fruit Juice in beverages

manufactured by the Appellant- 1 should not be less than 5% whereas the

percentage of fruit juice in beverages manufactured by the Appellult has been

less than 5%. Therefore the 'Sosyo Mixed Fruit’ 'Masala Jeera Kashnlira' and

'Jeeraextreme’ is found to be classinable under tariff item 2202 1010 attracting

GST @ 28% and Compensation Cless @ 12% as per Notification. No.1/2017-CT
(Rate) dated 28.0.6.2017.

.#

6.5 During the course of Inspection, a panchnama dated 29.12.2019 was

drawn and four samples of each of the three products were drawn which were

10
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;ent tc’ the CR(=L' New Delhi hr e) ta ascertain th, f,uk ,',nt,nt (m/m) i.
percentage m the sample (ii) to ascertain whether the sunples are aerated or

(IF••H) t 1][1• Ie I]FIbIIIIIIpri IS Ie p TIhe (TR CUll as Cdbrrk d OUt bs tO itbe samI) les & awnh) ni the

prelnls9s Of the Nodcee. The CRCL has submitted test reports to the effect that

there has been no fruit jdce in the prOducts ,f th, N.dc,e. Th, sami)1,s wer,
also sent tO the Refemd Food Laboratory (RFl2)9 (,haziaba_d and RFIJ has also

submitted test report to the effect that fruit juice content has been NIL

6'6 The adjudicating authority has found the products 'Sosyo Mixed Fmat,

W[asala Jeera !<ashmira’ and 'Jeeraexke'ne' manu ntu:,ed and supplied by the
appellant- 1 which merits classi8cation as 'aerated water.89 under tariff heal

22021010 and confirmed the demand of casT Rs.25,47,608/-, S(,ST

Rs'25J47p6C)8/- and compensati'n C”' .f iS. 3892}9413/_ und,r s,,a,£74(1)
of the CGST/GGST Act, 2017 along with interest under Section 50 of the

C:(3S’1-/GGST Act, 2017read with Section 11( 1) and li(2) of the (.,oods & Service

Tax (C;ompensation to states) Act, 20.17 and penalty under Section74(1) und

Section 122 of the CGST/GGST/IGST Act, 2017 read with Seddon 11(i) uld
11(2) of the Goods & Service Tax (Compensation to states) Act, 2017.

6'7 The Appellant- 1 however, has contended that the learned adjudicating

authoritY has erred in not considering the fact that test reports of CRCLJ NEW

Delhi and RFL, Ghaziabad cannot be relied upon due to the prima_facie-

lrreWlarities kl them. Further that the said test reports cannot be relied upon

/<====:\ -for the purpose of classification of the Fruit Drinks mmlufactured by the
it

raF_:.::i ,',:: T_T_’Tt:T:Tl*;:::~-:
; "7/ b. Belated sharing of test- reports with the Appellant rende7ing the dema,rtd for

retesting re(iuncia-at;
c. I(ien8ca! observations by both the laboratories;
d. inconsistency in the number of samples tested at both laboratories in
compudson to the number of samples cirauia as per the paacttanama.

%' I? }. Neither of the test reports provide the. Forma Number deterv&ned while testtag
’the samplesa

/

6.8 Further the appellant- 1 have contested that the fruit drinks mulufactured

by them are classifiable as tariff item 2202 90 20 and that FSSAI certificates

issued to them me as mulufacturer of Fruit pulp or fruit juice based drinks.

6.9 Regarding objection pertaining to Formol Number dong with number of

test reports sent, report received from both the authorities and practices
followed in toto and calculation done according to the formula as per FSSAI

manual have already been clarified by Shri G.P.Sharma Director, National Food

13
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Laboratory, Kolkata as mentioned in the impugned order at para- 18 as cross

examined on 28.04.2022 and Shri Viran Palan, Director of the appellant-1 was

also present, therefore i am not going deep into the discussion on these issues.

6.10 1 observe that the Appellant-1 is engaged in manufacture and supply of

following brands of carbonated fruit-based drinks viz Sosyo Mixed Fruit,

Kashmira Masala Jeera and Jeera Xtreme. The appellant-1 uses the major

ingredients for manufacturing the above said fruit drinks like Water, Sugar,

Orange juice/lime juice, Carbon Dioxide, Sweetener, concentrate unit which

includes essence; flavor, preservative etc.

:Masala ,Je©ra llKasllxnira

Purified Water, Cane Sugar, fruit juices from concentrate (Apple 7%, Lemon 3%),
C02 (INS-290), iodised Salt, Citric Acid (INS-330), Permitted natural colour (INS-
150D), Permitted Class II PresewaUve (INS-21 1), Vitmnin C(INS-300): Added
flavours natural and nature identical flavouring substances ofjeera and spices.

Sosyo Mixed Fruit

Purified Water, Cane Sugar, Mix Fruit juice (apple & lemon) reconstituted from
concentrate – 1.39 % (10.OO%), C02 (INS-290), Citric Acid (INS-330)2 Stabiliser

14, INS-445), Permitted Class II Preservative (INS-21 1),Vitamin C (INS-
Added flavours natural and nature identical flavouring subsmlces of
fruit

00)
led

;B
Xt:rex!!e

+ Purified Water, Cane Sugar, Fruit Juice from concentrate (Apple 10%)> c02
(INS-290), iodised salt, Ciaic Acid (INS-330), Permitted Natural Food Colour
(INS-150D), Permitted Class II Preservative (INS-2 1 1), Vitamin c (iNs-300)?
Added flavours natural and nature identical flavouring substances of jeera and
spices .

6. 11 Further, the Appellant- 1 have also submitted in the statement of facts J the

process of manufacturing Fruit Drinks- from Drawing water from the bore well

Purification of water, preparation of sugar syrup ? Thermal procbssing of juice1

Blending Mixing' of all ingredients, transferring the mixture tO blending tankp

further to beverage processor, where it is mixed with water, pasteudzation of the

mixture, carbonation of the mixture where it is charged with Co2 gas of food

ga(ie? to Rlling it in Pet Bottles, automatically on machine md fixing brand

labels on the bottles. The bottles are printed with batch number.9 date of mk.
etc. The appellant-1 has classified the said fruit drinks as fruit juice_based drink

as tariff item 2202 9020 and paid appHcable rate of GST. The Appellult in the

invoice also described the fruit drinks as Sosyo fruit_based drink.

12
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6. 12 To decide whedler thc of the 'Sosyo Mb(ed Fruit’ 'lViasala Jeera Kashmira’

and 'Jeeraextreme’ , falls under tariff item 2202 90 20, 6_rst of all I refer to the

Chapter / Heading / Sub-heading / Tariff item along with description of goods

under Schedules as notified Iride Notification No.O1/2017-CT (Rate) dated

28.06.2017 and the amendments issued further by CBiC.

Schedule 11–6%

Description of GoodsChapter / Heading /
Sub-heacihlg / Tariff
item

based cirirtlcsmm;aor2202 90 20

The abot/e entry was substituted olde NotifIcation No. 12/2022 dated
30.12.2022 (effective from 01.01.2023) as under:

Schedule II–6%

Chapter / Heading /
Sub-heaitag / TuRf
item
2202 90 20

Description of Goods

MFbafoTMZHI=enadaM (Other
than Carbonated Beverages Qf Fruit Drink or
Carbonated Beverages with Fruit Juice

Schedule !! -- 14%

7$n / Heading /
Sub-heading / Tariff
iterrl
2202 IO

7)escriptio’n of Goods

TAi–i=mlclucimg ae’rated
othercorLtairtirtg added aTsugar

matter or fLavoured

The yoaou9hg entry was ktseded vUe Not=LBcatic>n No'8/2021 dated
30.o§.202 1 (effecti,ve Fom O 1.10.202 !) as under:

Schedule I1 -- 24%

7RaaF/Ximg/
/

acB

2202

mmI of Goods

m;iie73=;zai=a–}7l=f3dnk
C-abona£ed Beverages toitil Fruit Juice,

6.13 Further I refer the Circular No.189/2023-GSTdated 13'O1'2023 issued bY

(.-BiC) wherek1 clarification regarding GST rates and classification of certaILT

g,,d, b,„d .,n th, „,,mm„,dations of the GST couI=ca i- its 48th =neetinT hejd
on 17. 12.2022 has been issued. The relevant portion of the said clarification is

as under:

13
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“4. Ctarijrcation regarding 'Carbonated Beverages of Fruit Drink;’ or 'Carbonated
Beverages with Fruit Juice’:

4. 1 Representations have been received seeking ctarifnation' regarding the
applicable six-digit HS code for 'Carbonated Beverages of Fruit Drink’ or
'Carbonated Beverages with Fruit Juice’.

4.2 On the basis of the recommendation of the GST council in its 45thmeeang, a
specifIC entry has been created in notifIcation No. i/2017-Central Tax (Rate),
dated the 28th June, 2017 and notifIcation No. 1/2017-Compensation Cess (Rate),
dated the 28th June, 2017, vicie S. No. 128 in Se/&ecg&&Ze XV @nci S. No. 4B in
Schedule respectively, with effect from the lstOctober, 2021, for goods with
description 'Carbonated Beverages of Fruit DanTe or 'Carbonated Beverages
with Fruit Juice’.

4.3 it is hereby cladBed that the applicable six-digit HS code for the aforesaid
goods with ciescription 'Carbonated Beverages of Fruit Dante’ or 'Carbonated
Beverages with Fruit Juice’ is HS 2202 99. The said goods attract-GST at the rate
of 28% anti Compensation C:ess at the rate of 12%. The S. Nos. 12B arId 4B
mentioned in Para 4.2 cover all such carbonated beverages that contain carbon
cHoxicie, irrespective of whether the carbon dioxide is added as a
preservative, aci(iitiue, etc.

4.4 in order to bring absolute cta7ity, an exclusion for the above-said
goods has been provided in the entry at S. No. 48 of Schedule-II or not{jtca6on

nEFf;;)\ No. 1/2017-Central Tax (Rate), dated 28thJune, 2017, vUe nodfcation No.

:©yT.V, T“::’===-:..„-,...
%,\# #%;geverages of Fruit Drink’ or 'Carbonated Beverages with Fruit Juice’ is HS 2202

/ / 99 and attract GST at th, ,at, ,f 28.,i m,d Compensation Cess at th, 'at, .f

12%. The S.Nop. 12B and 4B (48) mentioned in Para 4.2 cover all such

carbonated beverages that contain cmbon dioxide, irrespective of whether

the carbon dioxide is added as a preservative, additive, etc.

6.15 it is observed that though the said entry ©f 12 B “carb©mat.ed Beve!'dges

of :F£ufLt I)£i:n 3c oz Cart>©mated :Beverage with Fruit Juice” is created in

Schedule IV of CGST Notification No.01/2017-CT(Rate) dated 28.06.2017> from

the date 01.10.2021, vide the Notification No.8/2021-CT(Rate) dated

30.09.2021, the same is done for ease of understanding, as representations were

received by the CBIC seeking claiacatjon regarding the applicable six_digit HS

code for 'Carbonated Beverages of Fruit Drink’ or 'Carbonated Beverages with
Fruit Juice’.

6. 16 Even otherwise, it is clear from this entry that the said “carbonated

Beverages of Fruit Drink or Carbonated Beverage with Fruit Juice” was

14
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classinable under Chapter Heading/Sub-Heading/TaUf item under 22010 (An

goods [including aerated waters]? containing added sugm or other sweeten.ing

rna Wr or flavoured] and therefore the sub entry12B has been created for better

understanding/ciarity of the HS code for 'C.arbonated Beverages of Fnjjt Drink,
or 'Carbonated Beverages with Fruit Juice'.

6' 17 Further, for absolute clarity2 an exclusion for the above said goods has
been provided in the enb:Y at S.No.48 of Schedule- Ii of the NotHI.+ation

N(:)'1/2017-CT(Rate) dated 28.06.20r7 'id' N„d6,ati„n N,,.r2/2022_CT(Rat,)

dated 30.12.2022 i.e. instead of “ I'hit puIp or fruit juice based drinks, against

SI'No.48 (2202 90 20) of Schedule-iI, the entry “Fruit pulp or fruit juice based

dd!!ks [©ther titan Carbonated Beverages of Fruit Drink or Carbonated

:Beverages with Fruit Jwi©el has been substituted. This also implies that the

classification of cmbonated fruit_based drinks viz. sos)ro Mixed Fruit? Kash.mira.

Masala Jeera and Jeera Xtreme manufactured and supplied by the appeua.nt_ 1

would not attract classification under Chapter Head 2202 90 20.

6. 18 As regards to the products are required to fu1811 the regplations under the

Food Safety and Standard’s (Food Products Starldad and Food Addictives)

ReWlations, 2011 as amended, I first refer copy of the Licence dated 01.06.2018

valid till 31.05.2021 issued by the Designated c)!-Beer Food & Drug Con&ol
ADWIN. Ahmedabad, produced by the Appellant-l7 wherein at Product

DescripBon at Sl. No.1, it has been mentioned that “Ready to serve fruit juice
ed ;d base drink 14.1.2.4” along kh other product.

19 To view the id product under FSSAI, the foIIo' lescription is

FMo FooT-aMid 3adptionma8'stem '.b Reg. M
79il 2.3. 13process.

Vegetable
2.3.3014.1.4

Accorang to FOOD SAFETY AND SFANDARDS (FOOD PRODUCTS StANDARDS
AND FOOD ADDiTiVES) REGULATIONS, 2011, C}nVrER 2 : FOOD PRODUCT
STANDARDS are as arden

2.3; FRUIT & VEGETABLE PRODUCTS

(a) As per 2.3. a3 T}zer7nc&&hg Pr®cesseeZ (}®ace7ttir@tata Pmat: / t/egweable dttgce
:Pulp/ Puree

I. Therrrtattg Processed Co-nce'akate(i Fruit / Vegetable Juice PulP/ Puree
(Canned, Bottled, Flexible Pack And/ Or Asepticaay Packed) means the

15
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unfermented pro(IInt which is capable of fermentation, obtained from the juice or
pulp or puree of sound, ripe fruit;(s) / vegetable(s), from lottlott water has been
removed to the extent that the product has a total soluble content of not less than
cg©&ebZe &F&e cortterM qf the origin@Z juice/ pwZp/ pttree prescribed wide in
regulation 2.3.6 @rzeg 2.3. 7. Natural volatile components may be restored to the
concentrates where these have been removed. It may be pulpy, turbid or clear and
preserved by heat, in an appropriate manner, before or aBer being seated in a
container, so as to prevent spoitage.

2. The container shall be well fItted with the product and shall occupy not less
than 90. O percent of the water capacity of the container, when packed in tb rig iq
containers. The water capacity of the container is the volume of distilled water at
20c’C which the sealed container is capable of holding when completely jrtted.

(b) As per 2.3.6: Therrnally Pr©cesseci Fruits Juices, The produd€ shall
w&eet the j'©tl©wing requirements:–

FRUIT JUICES

TSS Min( %) Acic£ty expressed as
CH:nc Acid Max. (%)

1. Apple Juice 10

10

3.5 (as matic acid)

2. Orange Juice (a) Freshly expressed 3.5

(b) Reconstituted from concentrate 10

9

6

3.5

3. Grape Fruit Juice

Lemon juice

Lime juice

4.o(wanimum)

5.0(minimum)

# 6. Grape Juice

(a) Freshly expressed 15

15

3.5

3.5(b) Reconstituted from corLcentrcrte

7. Pineapple Juice

(a) Freshly e)cpre$sed 10

10

11

15

10

3..5

3.5

3.5

3.5P

(b) Reconstituted y’rom concentrate

8. Black- Currartt

9. Mango, GttatJa or any other pulp fruit

10. Other fruit juices of stngle species-
not very acidic 3.5

11. Other fruit juices of single species very aGREe 10 3.5

3.5
12. Other fruit juices of single species or
combination thereof - not very acidic 10

16
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13. Other faRt juices of single species or
combination thereof - very acidic 10 3. 5

{ c } As per regal@tion 2.3.7 Therin@a}# Processed Vegetable Juices,

the product StIatl have total soluble solids free of aci(ieci salts not less than 5.O
percent (w/ w),

The product may contain food additives perrniaeci in these regulations tnclucitng
Appendix A. The product shall conform to the microbiological requirements given tn
Appendix B.

The container shall be well fIlled with the product and sItaR occupy not less than
90. O percent of the tvater capacity of the container, bollen packed in the rigid
containers. The water capacity of the container is the volume of cbstitted water at
20'’C tvtactt the sealed container is capable of ttokhng when completely jtlted.

6.20 From the above regulations and standuds of the Food Safety And

Standards (Food Products Stuldar cls And Food A(ididves) Reguladons, 20 ll, it

is observed that the product under licence should be of the above standuds i.e.

there is a :fixed percentage of minimum Total soluble solids and the product is

concentrated. Whereas in the report of CRCL New Delhi as well as REL

Ghaziabad’s test report, it is found as carbonated, as on opening sample gas was

found released and there is no fruit juice content found and it is found as

aerated2 the relevant potion is reproduced as under:

68} Ttl:::@r
CRCL Report dated 28.<)2.2020

a,pg)ea,ra.ace: The sample was in the form of dctrk brown coloured tWid,
from visible fungal growth visible extraneous matter and sedirnents, On

the sampLe, the gas was reLeased, it is aero'te(i.

lhysical
e

loperLirLg

Fruit juice content 'Ml’.

REL Ghaziabad Rep©re d@€e€i 23.©Z.2©2©

Physical a.ppeara,ace: Sample MS_II 25C)nd PET was in the form Of dade txott>n_

colour thuhi, free from visible :@gat growth visaae ext7aneous matte7 and
sed,{,meats, On opera-ag the sa.miKe, the gas was Feteased

feFtest m=iF=aiaiq
test used

3ssAI2.11
&

Vegetable
Products

(d.) As per regt£tat{on 2.3.3© eafb®n@ted Fruit Betjerages Of FIEE ge ©f{nks£
17
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1. Cczrb©rtcz&d Fra{t Beverages or FrUit Drink means any beverage or drink
which is x>arg>oN,ed to be prepared from& fFait juice and water or carbonated
water and c07ttcarang sugary deM,rose, invert sugar or liquid glucose either singly
or bt combi,7ta£io ft. it may contain peel oil and jruit essences. It may aZso contain
any other ingredients appropriate to the products.

2. The prodttct may contain food additives permitted in ttese reWtations including
Appendix A. The product shall conform to the microbiological requirements given in
Appendix B. It shall meet the following requirements:–

(i) Total Soluble solids (m/ m) Not less than 10.0 percent
(ii) Fruit content (m/m)
(a) Lime or Lemon juice Not less than 5.O percent
(b} Other fnats Not less than 10.0 percent

3. The product shall have the colour, taste & flavour characteristic of the product &
shall be free jrom extraneous matter.
4. The container' shalt be well fItted uath the product and shall occupy not less
than 90.0 percent of the water capacity of the container, when packed in the rigid
containers. The water capacity of the container is the volume o/ciistitted water at
20'’C which the sealed container is capable of holding when completely fttteci.

6.21 it is observed that the Appellant-1 are having Licence for the ready to

serve fruit juice base drink {:IIz&.:1.2.4) falling under the FSSR sub Reg.

3, which is T!!ermaUy Processed Concentrated Fruit however from

reports as above, the requirements of Minimum Fruit Juice TSS are not

required under the FSSAI Regulations as mentioned in the foregoing

No.2.3. ]

+ 6.22 Further, the requirement of Total Soluble solids and fruit content as

required under sub Reg.No. 2.3.30 Carbonated Fruit Beverages or Fruit Drinks,

is also not met as required under the FSSAI Regulations as mentioned in the

foregoing paras.

6.23 Therefore, I am of the view that the product under dispute does not fall

under the heading i.e. 2.3,13 Tlr©rmaUy' Processed Concentrated ]Fruit L
Vegetable Juice PulP/ Puree which is_obtained from the juice or pulp or puree

of sound, ripe fruit(s) / vegetable(s), from which water has been removed to the

extent that the product has a total soluble content of not less thm1 double the

content of the original juice/ pulp/ puree prescribed vide- ill regulation
2.3.6 a:md 2.3.7.- ,for which the licence has been obtained.

6.24 1 further observe that the product under dispute also does not fall under
the heading 2.:3.3© CC;art>©nated Fruit Beverages or @£wie Drinks under the
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FSSAI Regulations, as the fruit juice content is Nil as per the test report

conducted by CRCL New Delhi /Referral Board Laboratory.

6.25 The test reports got conducted from the jurisdictiona-1 Laboratories m'e

bincang on the Department mld in case there is no facility available, then the

same are to be got done from other revenue laboratories which have the facility2

instead of avail:ing an outside Government Laboratory. Therefore, the test

conducted from private laboratory cannot be relied upon.

6.26 if for a while, the test result of the sample got conducted by the appellant -

1 from M/s Bee. Pharmo Labg Pvt.Ltd. Thane, dated 04.03.2021 is considered,

wherein fruit juice content is 10.5%, then also the product is classifiabie under

2202 10 as the Chapter Heading/Sub-Heading/Tariff item under 2202 IO (All

goods [including aerated waters], containing added sugar or other sweetening

matter or flavoured] and therefore the sub entry12B has been created for better

understanding/clarity of the HS code for 'Carbonated Beverages of Fruit Drink’

or 'Carbonated Beverages wi111 Fruit Juice’.

6.27 1 also observe that the Appellant-1 has taken Licence from Food & Drug

Control Administration, Gujarat State for “Ready to serve Fruit juice base drink

under food category system 14.1.2.#’ which as per FOOD SAFEYFY AND

STANDARDS (FOOD PRODUCTS STANDARDS AND FOOD ADDITIVES) .

REGULATIONS, 2011, CHAPrER 2 : FOOD PRODUCT STANDARDS falls under

chapter 2.3: FRUIT & VEGETABLE PRODUCTS 2.3.13 Thermally Processed6Thdg:
b However,

duced the

:ained and

)ds under

Tariff item 2202 90 20 “Fruit pulp or fruit juice based drinks” under Schedule-II

of the Notification No.1/2017 dated 28.06.2017 bY paYing GST @ 12% with an

intention to evade tax.

6.28 Therefore I ain of the view that the products 'Sosyo Mixed Fruit’ Masala

Jeera R.ash in ira' and 'Jeeraextrerne: manufactured aId supplied bY the

Appellant- 1 is rightly classified under Tariff item 2202 10 10 for the period

under dispute, and the demand of tax connrnnd of CGST of Rs'25’47’6C)8/-’

SGST of Rs.25 472608/_ and cless of Rs. 389217413/- under Section 74(1) of the

CGST/GCTST Act read with !GST Act2 2017 along MAth interest' under Section

50(1) .{ th, CGST/GGST A,t, 20r7 and Section 11( I> an !1(2) of the GST

(Compensation to states ) Act, 2017 is legd and proper'
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6.29 Further, as regards to imposition of Penalty under Section 74(1) of the

CGST Act, 2017 read with Section 122(2)(b) of the CGST Act, 2017 and also read

with similar provisions of IGST Act, 2017, 1 refer the same provisions, the text of
which is as under:

’'Section 74. Determ#tatton of tax not paid or sho-rt paid or erroneously rejundeci

or input tax credit wrongly availe(i or utilised by reason of fraud: or any willful-

misstatemer& or suppression offacts.-

(1) Where it appears to the proper offIcer that any tax has not been paid or short

paid or erroneously refun<led or where input tax creci& has been wrongly at>aRe(i

or utilised by reason of fraud, or any uRVut-misstatement or suppression of facts to

evade tax, he shall serve notice on the person chargeable uRttt tax which has not

been so paid or which has been so short paid or to whom the re&r7td has

erroneously been made, or who has wrongly mailed or utitised input tac credit,

re waring tam to show cause as to why he st\ouki not pay the amount speci$eci in

the notice along with interest payable thereon under section 50 and a penalty

equivalent to the tax specifIed in the notice.

“*Section 122. Penalty for certain offences.-

Any registered person who supplies any goods or services or both on which

tY tax has not been paid or short-paid or erroneously rejurLded, or where the

Lpta tax credit has been wrongly auated or utilised-

+

(b) for reason of fraud or any wilful vtisstatemera or suppression of facts to ez2czde

tax, shall be liable to a penalty equal to -ten thousand rupees or the tcu due from
such person, whichever is higher.”

6.30 it is observed that the appellmlt-1 has knowingly classified their product
under dispute under the wrong head thereby short paid the tax wick intention to

evade pa:Went of GST which has been detected only by the DGGI, as explained
in the foregoing paras.

6.31 Therefore, I am of the view that the penalty imposed under Section 74(1)of

the CGST/GGST/IGST Act, 2017 read with Section 122(2)(b) of the

CGST/GGST/IGST Act 2017, vide the impugned order, is proper and legal.

6.32 Further,' with regard to penalty under Section 137 imposed on Appellant-2>
I refer the relevant provisions of the CC,ST Act.

'“Section 337. o}/knees by c©7vtpa?des_
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(1)

f2J Nottuithstan.ding anything contained in sub-section (1), where a.rl offeTice &n&r
this Act has been committed by a comr)amy and it is proved that the offence has

been c07mratted with the consent or connivance fa or is aitr{bu£ab te to any

Q9@@%8JdtaD@JUL wulnager, secretary or other ofFIcer of the

companY> sz£cfz (itrec£or, manager, secretary or other offIcer shall also be deemed to

be guiltY of that offence cmd shall be table to be proceeded agcAnst and purusted
accor<lingty”

6'33 Further, I refer instruction No. 04/202-2-23 [GST : Investigation] dated 01_

09-2022, issued by the C'BIC wherein it has been stated that .

“ Prosecution is the tnstitution or commencement of legal proceeding; the

p70cess of exm3Mtg format chcuges agai-ast the offender. . . ....... r. ......... .

7.2 in case of fIling of prosecu.tba against legal person, k\ctucnng

natural person:

7.2.1 “-––---––––-8eca(Yn 137 (2) of the Act Fmouides that tvhere an offence

un(ier this Act has been committed by a co'rnpany and it is ,)roved that the

ofence has been committed with the . consent or c07z7r{va7zce oF or is

attributable to any neglect on the part of, any director, manager, secretary

or other offIcer oj the company, such €itrector, wba-rLager, secretary or other

ofBeer shall be deemed to be guilty of that offence arId shall be liable to be

proceeded against and punished accor(i{ngty. Thus, in the case of

C:ornparaes, both the legal person as well as natural pergon are liable for

prosecutbn tmcier section 132 of the CGST Act.”

'S)++

6.34 From the above, I understand that, only when it is proved that the offence

has been committed by a Company and proved with the consent or connivance of

or is attributable to any neglect on the part of the director etc., deemed guilty of

that offence and proceeded against, is punished accordingly. However, as per the

records available and submissions made by the appellants in the. instant case, 1

have not come across any such proceedings initiated against are Appellant- 1 or

Appel'lant_2/the Director of Appellant- 1, therefore, the penalty under Section 137

of the GST Act, 2017 is not imposable, at this stage. Further, I observe that no

proceedings under Se9tion 137 of the GST Act, 2017 have been initiated bY the

Department and neither adjudicating authoritY nor this appellate authoritY is the

proper auhority to initiate proceedings under Section 137 of the Act ibid and to

impose punishment under Section 137. Therefore, i am of the view that the
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!

impugned order passed by the adjudicating authority imposing penalty against

Secdon 137 is not proper and legal.

7. in view of the above, i do not 8nci any infirmity in the order passed by the

adjudicating authority in respect of Appellant- 1 and uphold the same. However,

the penalty imposed vide the impugned order on (Appellant-2) is dropped.

Accordingly, the impugned order is modified to this extent.

8. witH=Fatmaad=ha{HitHHrfhaasdn Mh+fhnaTarB I

8. The appeal filed by the “Appellant- 1 and Appellant-2” stands disposed of in
above terms.

(ADESH
JOINT COMMISSIONER (APPEALS)

CGST & C.EX., AHMEDABAD.

ATTESTED.
Date : .03.2024

(SUNITA D.NAWANI)
SUPERINTENDENT
CGST & C.EX. (APPEALS) ,
AHMEDABAD.

By R.P.A.D.

M/s. Reign Food Beverages Pvt. Ltd. J

OPP. Rd Metals 1 Maha Gujarat Industrial Estate
44A/45A, Mori)ra, Taluka- Sanand Ahmedabad
Gujarat- 382213, (GSTIN 24AAICR9 120RIZT) .

Shri Viral Bipinbhai Palm1, Directors
M/s. Reign Food Beverages Pvt. Ltd.2
OPP. Raj Metals 1 Maha Gujarat Industrial Estate
44A/45A, Mori:ya, Taluka- Sanand Ahmedabad
Gujarat- 3822 13.
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2. The Commissioner, CGST & C. Excise7 Appeals2 Ah;nedabad
3. The Commissioner, C(JST & C.Exp Ahmedabad_North Commissionerate.
4. The Dy / Assistant Commissioner2 C(IST & c.Ex.9 Division_IV

Ahmedabad-North Commissioner.ate.
5' The Superintendent (SYstems), CGST Appeals, Ahmedabad, for

FUbHcatlion of the OIA on website.
K}uard File/P. A. File.
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